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it has been ruled unconstitutional by the Supreme Court.

2. The trial court erred when it denied Peter Tvedt's motion for
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statute was ruled unconstitutional by the Supreme Court.

3. The trial court erred when it ruled that testimony describing

an uncharged prior offense was more probative than

4. Peter Tvedt was denied his right to a fair trial because the

trial court admitted testimony describing an uncharged prior

offense under RCW 10.58.090, which has been ruled
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10.58.090, where that statute has been declareZ#
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2. Was testimony describing an uncharged prior offense
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alleged incident were separated in time by over ten years
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3. If testimony describing an uncharged prior offense was
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41. Was testimony describing an uncharged prior offense more

The State charged Peter Tvedt by Information with one
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standard range to 114 months to life in prison. (CP 133-35, 139,
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got himself settled after his move from Hawaii to Washington.' (RIP

RP 194) She testified that she awoke that morning when Tvedt
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was wet and she pulled her hand away. ( 2: 1

her, "It's come. Get over it." (RP 197) H.P. told Tvedt that she diii.
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1 The witnesses in this case who share a last name will be /ofe/nsd to by their
first names throughout this brief.
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the bathroom and locked the door. (RP 200) According to H.P.,
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H.P. then went to her bedroom, and noticed that a white

Rill 10111171, * W

sell 0111

M

1 5-1

aunt, Joanna Naylor, and asked her to come over.

Naylor and her friend, Jennifer Buchanan, drove to the Pittmar.
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Jack took H.P. to Mary Bridge Children's Hospital for a forensic

Earlier that morning, Crystal had received a voice mail
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swab taken from Tvedt after his arrest. ( RIP 393-94) But there
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was no trace of semen on an oral swab taken from H.P. during her
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which she never reported to the authorities. ( RIP 246, 248, 261)
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told him no. (RP 181, 261) Crystal also did not warn H.P. to be
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Tvedt testified that H.P. went to the bathroom, and upor

what she had tried to do. Tvedt testified that he

noticed H.P. was holding a brown hand towel, which he had earlier
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towel from the front seat of Tvedt's car after his arrest. (RP 486,
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87-88) Subsequent forensic tests identified the presence ( 2
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Tvedt's prior alleged sexual misconduct under either RCW
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because the long passage of time and fact that there was just one
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A. THE TRIAL COURT ERRED WHEN IT ADMITTED CRYSTAL

PITTMAN'S TESTIMONY OF PRIOR UNCHARGED CONDUCT

UNDER RCW 10.58.090.

powers doctrine. 173 Wn.2d 405, 432, 269 P.3d 207 (]
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ER 404(b)" and therefore must determine " whether, within
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because the jurors were presented with inflammatory anii
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have been naturally inclined to treat as evidence of criminal
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its highest in sexual abuse cases. This is so because, as the

has been characterized as a person of abnormal bent, driven by
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This is a classic credibility case and thus the jury is
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defendant does[J" and that "[w]hen the defendant is havingi

no

ten years time, the prosecutor went on to tell the jury:

This is how the defendant operates, ladies and

gentleman, he would sexually assault young girls who
he had access to in a home, in the home where he
was living. He had problems in his life. If he's under
stress, this is what he does.

B. THE TESTIMONY WAS NOT ALTERNATIVELY ADMISSIBLE

UNDER ER 404(B).

A defendant must only be tried for those offenses actually
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preponderance of the evidence, (2) admitted for the purpose (M

889 P.2d 487 ( 1995). The State's burden to demonstrate
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1 Crystal Pittman's allegation does not demonstrate a
common scheme or plan because it is too distant in
time and is dissimilar to H.P.'s allegation.

To prove a common scheme • plan, the other crime

similar acts of misconduct against similar victims under similar
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0 '' 1 11 lirl,

11511! 11011

IM



I

III! 
I 

illiii

the " degree • similarity" between the prior bad acts and the
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sexual contact. 150 Wn.2d at 22. The trial court in that case very
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plan" or "scheme" on Tvedt's part, rather than a common one.
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M



Qa) Furthermore, Tvedt initially requested • demandele

intercourse with H.P., not oral sex. (RP 195). And, unlike the H.P.

The prior bad act evidence in this case does not bear

ff
III  I I III IN

Wi r. ifilI'll MMEOTIMMORMIM

1111TRINIHIM! FIRM 1 3 1  I  11 il SEMMNK^:

150 Wn.2d at 19 ( quoting Lough, 125 Wn.2d at 860).
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2. The prejudicial nature of this highly inflammatory
testimony outweighs its relevance and is therefore
inadmissible under ER 404(b) and ER 403.
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while she was unconscious. The State attempted to introduce
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n appeal, the Supreme Court considered three factors in

deciding that the probative value of the testimony clearly
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Krause, 82 Wn. App. at 696. That is not true in this case. AR

discussed above, there is no "plan" or "scheme" described by the

I M 6 a

qr;mr*T—=

The second factor identified by the Lough court was the

from all of the witnesses would a clear picture of events emerge.
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C. EVEN IF THE TESTIMONY WAS ADMISSIBLE UNDER ER

404(B), ITS ADMISSION IN THIS CASE IS STILL ERROR
BECAUSE THE TRIAL COURT DID NOT GIVE AN APPROPRIATE

LIMITING INSTRUCTION.
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The state has the burden of proving beyond a
reasonable doubt that the defendant committed each

of the elements of the crimes charged against him.
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consideration of such testimony for any purpose, the defense diii.
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the outcome of the trial would have been materially affected."
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